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EXECUTIVE SUMMARY
This policy provides guidance on NHS Walsall’s approach to procurement. It is intended to cover services that are currently commissioned and new services that are required to meet identified health care needs where there are gaps in service provision.
It reflects the steps identified in the NHS commissioning cycle and various NHS guidance issued in the last 12 months. The policy also describes what needs to happen before procurement is considered as an option.

As NHS Walsall already commissions £400 million of health services each year, the starting point for commissioners is to undertake service reviews of services already in place. For capacity reasons it will not be possible to undertake a full review of all services but the NHS Walsall forward strategy, PBCs, social marketing as well as performance monitoring routines will pinpoint services that should be fully reviewed using the approach set out in Appendix 1. An agreed programme of services will need to be an early priority.

The policy sets out 3 potential outcomes of service reviews:
1. Challenge

2. Contestability

3. Competition

Appendix 1, table 1 describes fully what should happen under each of these headings.
Service may be “Challenged” and the commissioner will set out and agree with the provider a clear improvement programme to be delivered within an agreed time frame, in these circumstances there is no change in provider management/supplier.

Both contestability covered in depth in Appendix 2 and competition, could result in seeking expressions of interest and eventual procurement of  an alternative provider or providers to provide a reviewed service. Such a route would be used to drive up performance and quality. Guidance on choosing the route of procurement is set out in Appendix 3

Paragraphs 7 onwards of the policy sets out the rules for procurement of:

1. New services: small scale

2. New services : large

3. Electives

4. Willing provider

5. Innovation and co-production fund

Procurement options and guidance for each of the above are clearly described in the policy but are further amplified in Appendix 4 with workforce implications considered in Appendix 5.
N.B. Throughout this document NHS Walsall is referred to throughout the policy and is the Commissioning organisation for Walsall.  This term encompasses Practice Based Commissioning as part of the commissioning organisation.

In a number of sections the role of PBC as a distinct part of the organisation is referred to.

The intention is to convey an inclusive and collaborative approach between the different elements of a Commissioning Organisation. 

A high level overview of the intentions behind this policy are presented overleaf.


1.
CONTEXT
SERVICE IMPROVEMENT: DELIVERING THE MOST EFFICIENT AND EFFECTIVE SERVICES FOR OUR POPULATION

One of the principle responsibilities of NHS Walsall is to ensure that its commissioning processes maximise the health gain for its population from the resources at its disposal. 

Amongst a number of other options NHS Walsall will use competition and choice between current and future service providers to drive up quality and to ensure maximum value for money.

This Policy sets out the framework within which NHS Walsall will take decisions regarding the use of competition within its overall approach to service improvement.
Procurement law and regulations are complex and cannot be readily simplified. This document aims to focus upon some of the specific issues that face us as Commissioners and how we will seek to address them in a transparent and fair way, whist working within a recognisable governance framework.

2.
NATIONAL POLICY

2.1
The Department of Health’s Procurement Guide for Health Services (1)supports NHS commissioners in deciding whether and how to use competition to procure health services through tendering and market-testing exercises.  The Guide is intended to complement and build upon wider system management initiatives and the world class commissioning programme.
2.2
The Guide confirms the following:
· There is no general policy requirement for NHS services to be subject to a formal procurement process, and the Guide does not create such a requirement.

· However, the use of independent and third sector providers to provide NHS-funded services has become more common.  Furthermore, increasing numbers of NHS providers are foundation trusts, with a greater degree of autonomy including the right to hold legally binding contracts.

· The Commissioning Framework (July 2006) required commissioners to undertake reviews of services on a systematic basis.

· From April 2008, free choice of provider applies to routine elective services funded by the NHS.

· The NHS Operating Framework 2008/9 Principles and Rules for Co-operation and  Competition sets a requirement for commissioning and procurement to be transparent and non-discriminatory, and restates the policy requirement for commissioners to use providers who are best placed to deliver the needs of patients and populations. 
3.
INTER-RELATED POLICIES AND STRATEGIES 
3.1
NHS Walsall will develop a number of related strategies and plans to provide a clear approach to a range of issues that relate to the way in which we use competition and procure services.
3.2
NHS Walsall has prioritised the development of a Procurement Policy in a pragmatic manner knowing that we need to provide clear guidance upon a number of pressing issues during a period of considerable organisational change.  

3.3
Strategies and policies will include.

Health Strategy – In January 2008 NHS Walsall produced its “Five Year Strategy: 2008 – 2012”
Health Inequalities Strategy – NHS Walsall is currently consulting upon a Health Inequalities strategy which will describe how can we address the wider determinants of health as well as what health services can do to address inequalities?
Joint Strategic Needs Assessment.  (JSNA) – NHS Walsall is working with other partners, principally the Local Authority, Children’s services and Adult Social Care and Inclusion to produce a comprehensive assessment of the health and social care needs of people within the Borough. 
Local Health Economy Service Development Strategy – (LHE) Define the services needed to respond to meet the needs of the population in relation to the nationally driven review of the NHS (Darzi Review).
World Class Commissioning Strategic Plan and Local Health Economy Plan – NHS Walsall has worked with partners and now published its overarching strategy. The LHE and the World Class Commissioning Strategy jointly provide the strategic context for the future commissioning of services. 
Service Improvement Strategy - will define how services will be improved to fulfil the LHE/ WCC in the longer term. As part of our Service Improvement Strategy we will define a transparent approach to reviewing:
1. All commissioned services
2. Patient  Pathways that are to be considered as a priority

3. Wider programmes that are of strategic significance to service improvement.

Commissioning Strategy and underpinning financial strategy – will define what services NHS Walsall wishes to review, redesign, develop and may be looking to commission from a range of providers in the foreseeable future.    

Procurement Strategy – This will describe the overall objectives which our approach to procurement will seek to fulfil. E.g. To what extent we will prioritise the development of the local voluntary and small business sector as a part of our wider commitment to the economic health of our community. Our Procurement Policy will fit within this wider strategy and will govern how we procure services within a transparent governance framework.

NHS Walsall has already adopted (August 2007) a Supply Strategy which covers all forms of procurement and this sets out some of the key principles which apply more generally to all procurement.  This strategy will feed into a revised overarching Procurement Strategy.

· Regulatory Framework – All procurement activity will need to be conducted in accordance with NHS Walsall Standing Orders, Standing Financial Instructions, EU Public Procurement Regulations and relevant NHS and NHS Walsall policies.

· Collaborative Purchasing – The Trust will work collaboratively with other health bodies and social care in order to maximise its purchasing power and to optimise its operating costs.  This will include the use of National contracts, West Midlands Collaborative Procurement Hub contracts, and the use of services provided by NHS Supply Chain where it can be demonstrated that each of these represent best overall value. 

· Suppliers – NHS Walsall will work in partnership with its suppliers and develop long-term mutually beneficial partnerships.
Planning Structures and Process – NHS Walsall will be consulting upon a future structure for the Planning Groups and Service Delivery programmes that will shape the future provision of services
4.
PROCUREMENT POLICY 
4.1
NHS Walsall’s Procurement Policy sets out the Key Principles that will determine its approach to:
1. Reviewing and developing Services

2. Determining the options available to NHS Walsall following reviews and where necessary to challenge existing services.
3. Determining where specific NHS rules and principles relating to competition apply and how they should be implemented, challenging existing service providers and developing new services. E.g. In the case of an “Any Willing” provider approach.

4. Ensuring that we comply with Public Procurement Regulations and that the process contributes to ensuring best value for the community we serve.

4.2
The Policy Covers:
1. A Systematic Approach to Reviewing Services. 

2. The use of competition to drive up performance and quality.

3. New Services. Small Scale Developments

4. New Services. Larger Scale Service Developments

5. Electives 

6. Innovation and Co-production Fund

5.
A SYSTEMATIC APPROACH TO REVIEWING SERVICES

5.1
NHS Walsall will agree with Practice Based Commissioners and Joint Commissioning bodies a review process which will seek to focus upon the provision of services at a number of levels.

1. Reviews of Commissioned Services
2. Elective services

3. Reviews of Patient Clinical and Care Pathways
4. Strategic Review

This process will also need to comply with NHS Walsall’s duty to consult via the Local Authority Overview and Scrutiny Committee (OSC) and other relevant organisations and stakeholders.
5.2
Reviews of Commissioned Services
We will agree an approach to reviewing commissioned services. 

These reviews will seek to establish whether:
1. Service remains clinically fit for purpose.

2. Services deliver the right quality, to the right people, in the right place and at the right time.

3. Demonstrate continued value for money.

4. Where possible, are “bench marked” against services that are the best in their field.
The process will:
1. Work within an agreed, transparent and consistent methodology.
2. Ensure that the methodology used is proportionate to the challenges or risks that are evident.

3. Complement existing performance management and review process, including those processes that are defined within national and other contractual arrangements.

4. Be targeted on known risk areas if they become apparent.
We will develop a “light touch”, overarching set of reviews which then will reveal services that would require greater scrutiny.
The NHS Walsall review programme will operate to a prioritised rolling three year programme.
Priorities for review will be influenced by:
1. The evaluation of priorities developed by Practice Based Commissioners

2. Perceived or known underperformance identified in relation to services. This will include the results of external scrutiny processes.
5.3
Elective Services

NHS Walsall will agree a timetable to review “Elective” services, in order to determine whether or not they should become open to greater diversity of provision and that there is a need to create additional choice of providers. 
Elective services are generally those services where GPs refer to Consultant led outpatient services for assessment/ diagnosis and potentially for ongoing treatment
It will be through this systematic review process that NHS Walsall (including PBC) will determine whether or not specific care pathways will be provided through an “Any Willing Provider”, “Willing Provider” or more limited diversity of provision.

See Appendix 4 page 27 for definition of Willing and Any Willing Provider.
5.4
Reviews of Patient Clinical and Care Pathways
NHS Walsall and Practice Based Commissioners will need to ensure that services are delivered to modern standards and are in line with national policy and expected standards.


NHS Walsall will agree with PBC and other partner agencies, priorities for reviewing comprehensive sets of services that make up the whole set of services designed to treat  and care for particular groups of patients (Patient Clinical and Care Pathway).
The methods used to review pathways will be related to the complexity of the pathway and be proportionate to the challenges, changes or risks that may need to be addressed.
The methodology for pathway reviews will be agreed with PBC and Existing Service Providers.

5.5
Strategic Review

NHS Walsall has identified a number of areas where we need to consider all aspects of how services are planned, designed, delivered and link-up with the provision of other services which influence the overall quality of treatment and care or health outcomes for Walsall People. These large scale programmes include:
· Emergency Care

· Infant Mortality

Through its planning processes NHS Walsall will continue to identify where such large scale change is needed and agree with PBC and other relevant agencies how these reviews and the actions that flow from them will be delivered.

5.6
Policy relating to all reviews
As set out in 5.2 NHS Walsall will implement the rolling review programme, within a “Value for Money” regime. 
NHS Walsall will develop a transparent and proportionate approach to conducting reviews.

Where existing services are meeting the required standards then NHS Walsall will continue to commission the service through the existing provider.

Where existing services are not meeting the required standard, NHS Walsall will decide between:
1. Challenge. (Agreed improvement plan and performance management) 

2. Contestability (e.g. keep the service-change the management)

3. Competition/ (obtain a “new” service to meet the output specification.)

See Appendix 1
Reviews will be published.

We will seek to develop ways of recognising excellence in the provision of services by publishing information relating to the quality of services and explore the possibility of developing an NHS Walsall endorsement/kite mark.
6.
THE USE OF COMPETITION TO DRIVE-UP 
PERFORMANCE AND QUALITY

6.1
One of NHS Walsall’s principle aims is to secure high quality health services that provide the best value for money for the people of Walsall.
There are a number of ways of ensuring that services are of the highest quality and provided in the most efficient way. This includes using competition between providers to create choice and to drive up standards.

There is no general policy requirement for NHS services to be subject to formal procurement processes, however where it considers it appropriate, NHS Walsall will use competition between service providers to drive forward improvements in the design, effective delivery and overall quality, and efficiency of services.
6.2
What Type of Decisions will NHS Walsall have to make and how will it seek to do this
NHS Walsall will operate within a rules based regime that is underpinned by Department of Health Guidance and other regulations that apply to procurement in the public sector. 
These are summarised in Appendix 4.
Whilst it is not possible to define a simple approach to the future procurement of services and each case will need to be addressed individually there are a number of recurring situations where NHS Walsall needs to set out its overall approach.

The circumstances covered within the remainder of the policy include.
1. New Services. Small Scale Developments

2. New services. Large Scale Developments.
3. Electives

4. Willing and Any Willing Provider “Markets”
5. Innovation and Co-production Fund
7.
NEW SERVICES – SMALL SCALE DEVELOPMENTS
7.1
NHS Walsall wants to create an environment that fosters innovation and ensures that there is a proportionate and transparent process for investing in it.
For example, by stimulating the development of primary care and enhanced primary care services to provider services “Closer to the patient’s home”.
7.2
Our approach to the development of:
1. Relatively small scale service developments
2. Innovative small scale services which require prototype testing and development
Will be underpinned by publishing our Commissioning Strategy and Commissioning plan.  This strategy will be published ahead of time in order to ensure that all potential providers understand NHS Walsall’s priorities and that the necessary transparency is achieved. 
We will offer guidance to all existing providers regarding the type/areas/populations/needs that we wish to prioritise for development and where it will consider supporting innovation.

Our aim will be to create a level playing field between potential providers but at the same time create an environment that is capable of fostering creativity and the development of new types of services from existing preferred providers.

7.3
In addition to the wider process of service development which applies to all aspects of NHS Walsall’s commissioning responsibilities NHS Walsall will also introduce an Innovation and Co-production fund which will be ring fenced to primary care and the voluntary sector. The fund will have transparent and defensible processes to ensure an equitable approach is taken to partners within these sectors but will not be subject to the wider disciplines of competitive procurement. See section 11.
7.4
A draft set of criteria are set out below. 

1. Overall Value. 

No greater than £50k (N.B. tPCT Standing
Orders restrict this to £50k)
2. Fostering innovation from existing providers. 

3.
The tPCT will consider establishing, small scale or service prototype programmes from existing providers where:
1. developments are aligned with the tPCT strategic priorities 

2. they have been considered and supported by appropriate Programme Planning Boards

3. they can be funded through the relevant programme budget, or will be supported by the programme board in the next planning/resource allocation cycle
4. they have been considered by the PEC in relation to their clinical appropriateness 

This process, like other aspects of service design and development, will be imbedded within a clear governance process.

NHS Walsall Standing Financial Instructions will be reviewed and updated as appropriate.

NHS Walsall’s Standing Financial Instructions require formal competitive quotations to be conducted for expenditure above £10k and formal tenders above £50k. These values equate to the value of the contract over its full term and not the annual spend.  SFI’s cover all commissioned services and will need to be reviewed and revised.

SFIs currently stipulate the following values.

· Under £10k informal quotations

· £10k to £50k competitive quotations

· £50k plus – competitive tenders

7.5
Procurement Options
Based upon agreed criteria for selecting and managing small scale developments NHS Walsall will adopt one of the following approaches to procurement.
1. A single action tender, with an existing Walsall Provider. 

2. A limited form of competition, ring fenced to existing Walsall Voluntary and Primary Care providers.  

3. A Local Enhanced Service (LES, which is an extension of an existing primary care contract). A LES will usually be introduced once the service has been tested and proven to offer effective, safe services and VFM to the Commissioner and meets  patients expectations of quality, 
8.
NEW SERVICES - LARGER SCALE SERVICE 

DEVELOPMENTS
8.1
National Guidance invites PCTs to adopt best practice as a means of securing good governance, which means adopting EU and National Public Sector Regulations even when there is not a requirement to be compliant.

Where services are above the EU Threshold of £270k for a 3 year contract.   
The choice of procurement route will be influenced by the criteria set out in the NHS Procurement Guide.
8.2
Extract from NHS Procurement Guide
	Assessment
	Consideration

	Estimated value of the contract
	The greater the value of the contract, the stronger the case for advertising the tender.

	Level of market interest and capability
	The larger the number of potential providers for the services there are, the stronger the case for advertising the tender.  This could override considerations based on the value of the contract.

	Government policy on protected services
	Where the contracting authority can demonstrate that the service must be provided by a particular provider to protect essential public services, an advertised tender is unlikely to be necessary.  (This must not be used to protect providers that are not best placed to deliver the needs of their patients and population).

	Is there a reason that competition is not appropriate in this 

Circumstance?
	Do urgency considerations, due to factors beyond the contracting authority’s control, preclude an advertised tender?

Are the services protected by monopoly rights in accordance with a legal or administrative instrument?

Is there only one supplier capable of providing services due to technical reasons or special or exclusive rights?


8.3
NHS Walsall will employ procurement specialists to advise and support decision makers within NHS Walsall.
The decision making process will be embedded within a clear and transparent governance process.
All procurement processes will apply a level of proportionality to the size and nature of the service.

See Appendix 4.

8.4
Service Transformation

Possible exceptions to the above approach will be considered when there is a requirement for either:
1. Significant transformational change to develop a new service from an existing service, and where there is clear evidence that the existing service cannot be decommissioned.
2. Where TUPE arrangements apply  for the staff in existing services, that will be incorporated within the new service are inappropriate

3. Where significant resources from existing providers are to be played into the provision of a new service that combines existing and new resources.
9.
“ELECTIVES” - GENERALLY, OUTPATIENT SERVICES
9.1
NHS Walsall’s approach is driven by the National Policy of opening up choice of provision for elective services through a wider range of providers including offering the widest of choice through an “any willing provider” approach.

NHS Walsall will frame its approach in the context of NHS Policy and Guidance, and will develop a local AWP Policy for implementation
NHS Walsall will work towards the following objective:
“To work with Practice Based Commissioners to consider placing elective services in a “Willing Provider/Any Willing Provider” framework.”
9.2
Placing Electives in a willing provider framework will be subject to the following tests:
1. Will a Willing Provider improve the services responsiveness to the expectations of patients and the public?
2. Evidence Based
a. Is there an evidence base that supports this approach?
3. Integrated Pathways
a. Can care pathways/supply chains be integrated from the patient’s perspective?
b. Where different elements of a care pathway can are potentially provided by different agencies overall standards must be met or improved upon e.g. access.

4. Quality

a. Can quality and safety or services be assured?

b. That the pathway can be routinely subjected to a process of clinical audit.

c. A willing provider will maintain accepted standards or improve access and help maintain 18 week waits.

d. That sufficient volume of procedures can be undertaken to ensure that good clinical standards are maintained.

e. That the volume of activity undertaken can maintain a critical mass in relation to providing a reliable service.
f. That service providers can provide evidence of measured outcomes/outputs.

g. That organisation's are able to invest in training to maintain clinical quality.
h. Performance management arrangements can be put in place.

5. Economic 
a. Can the service be provided at the same or improved economic value? 

b. Can any economic consequences, e.g. increased or decreased cost to NHS Walsall be justified?
6. Procurement

a. Supply Chain Management/referral management can operate seamlessly from the patients’ perspectives, or match/improve existing standards.
b. Are contracting /transaction costs comparable?
c. Can a tariff be set that is economic from NHS Walsall’s Perspective?

7. Organisational  Characteristics
a. That organisations can show the necessary capacity and resilience to maintain services.

9.3
Details regarding the Willing and Any Willing Provider Approach can be found in Appendix 4 page 27.
9.4
N.B When we are setting up a willing provider arrangement there will still need to be some elements of a procurement process – e.g. advertising, PQQ (pre-qualification questionnaire) based on agreed selection criteria to assess suppliers’ capability of providing the service.

10. 
WILLING PROVIDER AND ANY WILLING PROVIDER 

APPROACHES 
10.1
In order to stimulate greater choice particularly in relation to “Electives” /outpatient services. The Department of Health have created the concept of a “Willing” or “Any Willing” provider approach which will enable primary care practices or GP led provider organisations to develop innovative services that will amongst other things provide care closer to patient’s homes.
The Approach that NHS Walsall will take to Electives has been outlined.
The Commissioning Executive working with the PEC and under the overall guidance and Authority of the Board will continue to review new developments and procurement options which will include Willing and Any Willing Provider options.

NHS decision makers are operating with a mixture of market structures. The Willing and Any Willing Provider options are principally defined by NHS specific guidance and regulations that will continue to need to be interpreted locally and in turn related to the wider legislative and policy environment.
Details regarding the Willing and Any Willing Provider Approach can be found in Appendix 4 page 30.
The Department of Health, Commissioning Guide recommends that the following issues are considered when adopting a Willing Provider Approach:

	Any willing provider

	Transparency
	· Signal intentions transparently to the market

· Advertise open and managed processes in the Procurement Portal

	Assurance, objectivity, 

Proportionality
	· Carry out the same financial and quality assurance checks

· In a managed process, objectively set/assess qualification and evaluation criteria proportional to size, complexity and risk of the services procured

	Competition, non-

discrimination 
	· Ensure that their actions do not distort competition in the market.

· Avoid favouring incumbents or types of providers

· Negotiate local quality and risk arrangements fairly

	Contracts
	· Use the most relevant standard NHS contract, or include standard provisions.

	Local policies
	· Seek approval of locally generated AWP policies by tPCTs from their SHA.


11.  INNOVATION AND CO-PRODUCTION FUND
The introduction of greater choice between service providers and the potential use of transparent and equitable procurement processes, underpin all aspects of future service development, and are set out in government policy.

NHS Walsall also has responsibilities to stimulate innovation and development from within primary care and the voluntary sector. In order to ensure that its decisions regarding future investments are clear and transparent and where appropriate open to scrutiny and challenge, NHS Walsall will create a specific Innovation and Co-production fund to stimulate and support small scale developments in both primary care and the voluntary sector.

The Board will confirm the overall value of the fund, and guidance will be produced to ensure processes are in place to take proposals forward. A more detailed policy regarding this process will be designed and agreed with PBC and Voluntary Sector Partners. The process adopted will be transparent and open to challenges.  The fund will however not be subject to more open competition through a competitive tendering process.                                                                                                             
Developments will be:
· Pilot  Projects
· Operating for a maximum of 1 year.

· Be less than (£50k) in value.

· Be underpinned by an appropriate evaluation process

The use of the fund will be scrutinised and performance managed by the Commissioning Executive.

It needs to be stressed that the key principles of all procurement (equal treatment, non-discrimination and transparency) need also to be applied in the selection of pilot service providers within the ring fenced system. 

It is essential that the selection of a pilot provider does not give that organisation an unfair advantage when it comes to selecting a long-term provider. It is difficult to avoid this without going through some formal selection process for the pilot provider.
Evaluation of Pilots.

All pilots and small scale developments will be subject to robust evaluation and consideration of long term funding and will be dependent upon evidence of effectiveness.

The process for considering procurement options following a pilot or other innovation project will include. 

1.
Consideration by The Commissioning Executive of the future provision and procurement route for pilot and small scale innovation projects. 

2.
That there should be no assumption that organisations which pilots of services can be awarded longer term contracts for their provision.

Appendix 1

HEALTHY COMPETITION (Based upon, Healthy Competition. How Councils can use competition and contestability to improve services. Audit Commission November 2007)

Competition and contestability will work most effectively when they are considered as part of a specific set of improvement tools.  The use of competitive markets and contestability needs to be set alongside the development of strategic approach to planning improvements, strengthening performance management, business processes and service redesign and re-engineering set alongside a systematic approach to benchmarking the performance of the services that NHS Walsall commissions.

The Audit Commission commenting on its evaluation of local authority procurement processes noted that with trying to establish the conditions for effective competition and contestability does not in itself necessarily produce benefits.  An over-emphasis on the use of competition and contestability runs the risk of diverting an organisation’s attention away from service improvement which is the ultimate objective of this activity.  The Commission did however go on to affirm, that organisations need to have thought through what service improvement means and how competition and contestability might contribute to it.  

“CHALLENGING” SERVICE PROVIDERS TO DELIVER THE MOST EFFICIENT AND EFFECTIVE SERVICES FOR OUR POPULATION

World Class Commissioning provides a clear framework for understanding and developing the competencies to deliver the highest standards of effective commissioning.  It can also be understood as a way of ensuring that NHS Walsall ensures that all its commissioning processes are geared-up to maximise the value of its investments in producing health gain for its population. 

Developing an appropriately challenging environment within which all commissioned services can be evaluated will be one of the key functions of commissioning PCTs.

In this context the PCTs will use contestability and competition as specific forms of challenge


Table 1 - A practical interpretation of challenge, contestability and competition as improvement tools

	Concept
	Definition
	Example

	Challenge
	The process of examining each service or group of services critically to consider their purpose and effectiveness; the means by which they are delivered; and the options available to improve their effectiveness.  One of the options 
	A best value review of a range of services for elderly citizens found a strong silo approach to the way they were organised.  Transitions between the functional divisions were mechanistic and designed to suit organisational rather than client needs.  The review led to a major reorganisation from function to area, the establishment of one stop shops linked to the health service, and a completely re-engineered IT system to support the new operation.



	Contestability
	The process of considering different supplier options.  It differs from other forms of challenge options in that it poses the option of changing supplier rather than merely changing the management, method or processes of the existing supplier if the option is pursued an element of competition may be part of the search for a new supplier, but is not inevitable.


	A private sector supplier of revenue and benefits services had allowed service performance to deteriorate.  The council developed its own options to challenge the supplier during negotiations to re-let the contract and achieved a much better offer from the supplier as a result.  But the council eventually entered a consortium with two other councils to achieve economies of scale by providing a single service across all three of them.



	Competition
	The process of selecting a supplier, within procurement rules and regulations, by evaluating a range of offers and selecting the one that appears to offer the best balance of quality, cost and scope.


	One council decided that it wished to enter a long-term partnership agreement with suitable private sector providers to provide a wide range of services and facilities for cleaning, support maintenance, repair and construction.  It began by inviting expressions of interest on the open market and selecting possible partners through a competitive tender process.  The partnership was then negotiated in detail with the providers presenting the two best tenders.




N.B. The overall value of any changes in provider arrangements may determine that a competitive tender process is required even though “contestability” as defined here may be the preferred option. 

BEST PRACTICE

The Audit Commission reported that those councils using competition and contestability most effectively consider them as specific elements in a set of improvement tools.  This set may also include: developing an improvement plan; internal restructuring; introducing or strengthening performance management; business process re-engineering; and systematic benchmarking.

“Simply trying to establish the conditions for effective use of competition and contestability does not in itself necessarily produce benefits.  This risks diverting council’s attention away from service improvement, which is the ultimate objective of the activity.  But a council needs to have thought through what service improvement means and how it will deliver it.”
NHS Walsall will need to continue to review the body of research and evidence that underpins the development of greater choice of provision to ensure that its policies and practices offer the best solution to the population that we serve.

APPENDIX 2
MANAGING THE CONTESTABILITY PROCESS

The purpose of this appendix is to provide more detail to support the overall policy, which aims to provide a framework of system management for NHS Walsall in relation to reviewing services, piloting and developing services, choosing the route of procurement and tender processes, to ensure they are implemented consistently, objectively and in a transparent manner and to ensure the procurement processes utilised are defensible under scrutiny and the outcome is the best for the patient and the population. 

In the circumstance of receiving any queries or challenges to the process or decision made, NHS Walsall needs to have an established mechanism of responding.

1. Every process outlined in this document – service reviews, choice of procurement process, or tender process, will be established within a clear and transparent governance framework.

2. NHS Walsall will in future develop clear mechanisms/opportunities for existing and potential suppliers to be involved in both the development of service specifications and participate in the debriefing process that will follow each commissioning cycle. 

PCT Competition Dispute Resolution Process

NHS Walsall has adopted a Competition Disputes Resolution Process which aims to.

1. Adhere to the core system management principles of the NHS. 

2. Hear complaints and disputes which, are thought by the complainant to contravene any of the 10 Principles and Rules of Cooperation and Competition set out in NHS Policy.
3. Adheres to the DH guidance for entry into the Competition Dispute Resolution Process and the timescales set out for PCTs to ensure national consistency. 

4. Describe the course of action that the Complainant could take if they are in disagreement with the NHS Walsall Competition Dispute Resolution Process findings and how they can gain access to the Strategic Health Authorities Competition and Dispute Resolution Process.
The SHA Competition Dispute Resolution Process provides a model for PCTs local practice, and provides a process that complainants can pursue if they disagree with the PCT decision following the PCT Competition Dispute Resolution Process.  The SHA will only consider complaints that have been through the PCT Competition Dispute Resolution Process, or those that have been escalated to the SHA by the PCT itself.
A full copy of both the NHS Walsall Competition Dispute Resolution Process and the SHA Competition Dispute resolution process can be found on the Trust website, www.walsall.nhs.uk.  Alternatively they are available on request from Mr Robert Mackie, Director of Resources and Performance, NHS Walsall, Jubilee House, Bloxwich Lane, Walsall, WS2 7JL.
Service review process:

As indicated in the body of the Policy, commissioned services will be subject to a prioritised rolling three yearly review. The rolling programme for reviews will be agreed with Practice Based Commissioners and other partners.

The intent is that the service review will from the basis upon which three year contract/s will be agreed with standard performance indicators and quality metrics attached. 

A proportion of the existing services commissioned by NHS Walsall have not in recent times been evaluated, consequently NHS Walsall can not, in every case, substantiate to its Board whether the service is still relevant, still required, or delivering what was intended.

Where services overlap across a number of organisations, such as the Local Authority, NHS Walsall will work collaboratively with its partners and where applicable will do joint reviews, and where appropriate joint tendering or negotiating of contracts. This will open the door to economies of scale in maintaining supplier relationships and may lead to joint Budgets where appropriate.

NHS Walsall will agree a light touch process to screen services and ensure that service reviews are targeted and proportionate.

Where an in depth review process is required it is anticipated that it will have the following key elements:

· Analyse current and future needs (mapping the existing service against needs of patients) – engaging stakeholders – the population, patients, present providers, other health care providers, GPs and partner organisations. Consider whether demand is being managed in line with expectations.
· Analyse the current provider’s performance (are they meeting expectations, seeking improvements on an ongoing basis, what is the provider’s capability in terms of IT/quality? Is there sufficient capacity – facilities, diagnostics and treatment equipment, workforce etc to provide required services?)

· Outcome against plans – patient satisfaction and costs (VFM) – are services being delivered efficiently? Is productivity in line with services delivered elsewhere including internationally?

· Developments in the sector and market – does the service show evidence of considering National and local ‘drivers’ for change, researching and implementing  ‘best practice’ evidence (literature review, visits to ‘best practice’ services, population/patient information, stakeholder views)

· Whether the contract remains effective and fit for purpose – NHS Walsall will consider whether its contractual framework remains fit for purpose.
· Assess the market/ range of service providers. Is NHS Walsall fully harnessing potential competition between providers? 

Appendix 3
CHOOSING THE ROUTE OF PROCUREMENT
There are no simple rules to follow in deciding whether to launch a formal procurement process and in choosing the most suitable procurement route. However each of the following criteria
 provides a guideline, which will be utilised by NHS Walsall in considering whether or not to tender for healthcare services.

	Assessment:
	Consideration:

	Estimated value of the contract - 
	The greater the value of the contract, the stronger the case for open tender – the procurement process should be proportionate to the value, complexity and risk of the services contracted. 

	Level of market interest and capability – assess the scale and attractiveness of the opportunity to providers (existing providers and existing or potential market)
	The larger the number of potential providers for the services there are, the stronger the case for advertising the tender (open).

	Geographic location of the place of performance
	The more local in nature the service, the stronger the case for awarding the contract, without an advertised tender.

If so, proceed to existing provider, restricted tender with Suppliers from NHS Walsall’s Supplier Registry or single tender action.

	Assess whether the needs of the population would be best served by a single or multiple providers
	The multi-sourcing approach offers a number of potential benefits including:

· Providing scope for continuing to exert a degree of competitive pressure between providers

· Access to a wider range of resources and approaches that might otherwise be possible and to pilot or run with different approaches in parallel;

· Continuous improvement

Consider the willing provider route (more than one contract with set prices and customers choose with no financial risk to NHS Walsall).

Or

Consider collaborative arrangement for service provision between suppliers – negotiate contracts. 


	
	The potential benefits of a single provider approach include:

· Flexibility in bringing about business change

· Potential for servicing the entire requirement at a lower cost than with multiple providers, through economies of scale

· Reduced contract management overheads

Consider either existing provider or single tender action – negotiate contract or restricted competition using Suppliers registered in NHS Walsall’s Supplier Registry

	Does the existing provider meet the requirements for the revised service specifications (following service reviews)
	No, then would open the market and choose the appropriate tender option (open or restricted).

If the present provider does not meet the new specifications, but there are limited other potential providers, consider whether the existing provider with support would meet the revised specifications.

	Is there a risk to patients well-being of safety if a service is altered (e.g. having to move areas for residential placements)
	Patient safety and well-being need to be considered in deciding options and route for procurement.

Choose existing provider – proceed to re-negotiate contract

	Government policy on protected services or services
	For key services that are large and a vital part of the NHS such as acute emergency, critical care or ambulance services will automatically follow the preferred provider route and move directly to the negotiation of contract stage.

	Is there a relevant exclusion or deviation from the obligation to hold a call for competition?
	1) Do urgency considerations, due to factors outside NHS Walsall’s control, preclude an open tender?
2) Are the services protected by monopoly rights in accordance with a legal or administrative instrument?

3) Is there only one supplier capable or providing services due to specialisation of the service or exclusive rights?

Choice existing, preferred provider or single tender action and proceed to negotiate contract.

	Is there a clear Supplier who would best fit the project/service specifications required?
	There is no policy requirement for NHS services to be subject to formal procurement processes and NHS Walsall can choose not to go to formal tender where there is a clear approach in the best interest of services and patients and enter directly into negotiation with this Supplier. The process and decision making process will be clear and documented. 


Appendix 4
PROCUREMENT OPTIONS AVAILABLE TO NHS WALSALL – OVERVIEW

Basic Guide to procurement options
Every Tender process will be based on key principles:

· Transparency – ensuring appropriate advertisement for procurement processes (minimum NHS Walsall and DoH website)

· Proportionality – the procurement process should be proportionate to the value, complexity and risk of the services contracted

· Non-discrimination – guarantee a fair and impartial procurement procedure

· Equality of treatment – ensuring a fair playing field in the market (support programme as outlined earlier in this document)

Open Competition/Tender

The majority of NHS Walsall tenders are not currently subject to the full EU procurement rules i.e. they fall under Part B Services (residual service) or below the EU procurement thresholds:-

Wherever practicable, NHS Walsall will adopt the procedures followed under the full EU rules, even though not compulsory. The steps in this process are as follows:

1. 
Advertising Tenders: All tenders must be advertised; the medium for this advert will depend on:

· the value of the contract

· the complexity of the service

· market knowledge and the number of suppliers who may wish to provide the service

· the effect the contract will have on patients and the current provider

As a minimum, NHS Walsall procurement adverts will be placed on the NHS Walsall webpage and Department of Health Website.

From 1st October 2008 it is now a DH requirement that all “tendering opportunities” for health and social care services (and award of contracts) are advertised on NHSSupply2Health website. At the outset of this process it is recommended that a time table is agreed and that the selection criteria (PQQ stage) and evaluation criteria (evaluating offers) are agreed as it is good practice for these to be indicated within the advertisement.

2. PQQ: NHS Walsall may wish to use a Pre Qualification Questionnaire (PPQ). PPQ’s are used as a way of short-listing suppliers in a buoyant market where a large number of suppliers are expected to show an interest in providing the service. The PPQ will enable the tendering team to reduce the number of tenders to a manageable size; this is done by a set of pre-determined questions used to eliminate unsuitable suppliers at this early stage. Once established, NHS Walsall’s supplier registry will be used as the PQQ.

EU regulations set out the criteria that should be used as selection criteria at this stage. These include legal, financial, technical and professional capability.

3. Tender Documentation: Once the Open Competition route has been chosen then work on drafting the tender will occur. These documents need to be finalised at this stage, including the model answers and a scoring matrix.

4. Bidder Open Day: This is the final opportunity for NHS Walsall to discuss the tender and specification with all interested suppliers. These discussions can take the form of Bidders open days, consultation workshops etc. 

5. Commencement of Competitive Tender Process: Tenders will be dispatched giving sufficient time for suppliers to gather supporting information, raise any clarification points and complete the tender comprehensively. Once the tenders have been dispatched to the suitable suppliers then all discussion regarding the tender should be done formally in writing. All tender clarifications must be submitted by a set time and all responses will be distributed to all tenderers, setting a fair and transparent playing field.

6. Close of Tender: Tenders must be returned as dictated by the NHS Walsall Standing Financial Instructions; it is NHS Walsall’s responsibility to ensure these are opened promptly and have the correct signatures of receipt on each tender.

7. Evaluation: Prior to dispatch of the renders a tender evaluation team should have been appointed and time set aside for the evaluation. The size and competence of the evaluation team will depend on the size, value and complexity of the contract. The evaluation of the contract will be based on the value assessment approach, which enables the NHS Walsall to assess on both quality and price. Prior to the evaluation process the tendering team will have created:

· Model answers with scoring

· Scoring matrix ratio (price/quality)

As part of the evaluation, tenders must comply with the NHS Walsall “Patient Safety and Quality Performance”; this process must be built into the tender process Gant chart.

8. Appointing a Preferred Bidder: Contract authorisation will depend on the contract value and must comply with the NHS Walsall Standing Financial Instructions. NHS Walsall will appoint a preferred bidder, however contracts won’t be awarded until completion of negotiation process and approval by the NHS Walsall Board. 
9. EU rules state that offers should be accepted as submitted and that post tender negotiations should not take place although “clarification of offers” is allowed but this should take place as part of the tender evaluation process and not after the preferred bidder has been agreed.
10. Notification: The notification to the preferred bidder and notification to unsuccessful suppliers will take place simultaneously. Feedback to the unsuccessful suppliers will be provided where requested. Unsuccessful suppliers are able to query any tender process using the “contestability Process”. 
11. Continuing Process: All contracts should be reviewed throughout the life cycle of the contract using the pre-determined KPI’s and regular performance reviews as stated in the tender documents.  NHS Walsall as commissioner will need to place more emphasis on contract monitoring and management process with a need for regular contract review meetings which will include the monitoring of agreed performance measures, monitoring spend and activity levels and looking at potential service improvement. All contracts will have a designated manager from within NHS Walsall responsible for their ongoing operation and development.
Restricted Competition 

Under the “restricted procedure” commissioners have the opportunity to pre-select suppliers using the PQQ process but under the “open procedure” you cannot have a PQQ and have to send a tender to all suppliers who have expressed an interest. This is a technical issue for the procurement specialist and features in this document only for completeness and transparency.

This is available in all circumstances and involves a two stage approach where candidates who respond to an advertisement will be considered to have expressed an interest and NHS Walsall will then from these shortlist a number of candidates to submit offers. Alternatively, NHS Walsall can use an existing non NHS Walsall framework agreement, these can be from many sources such as the DoH, Office of Government Commerce and the Local Authorities. 

NHS Walsall is able to use other public sector organisations framework agreements if a provision has been made in the contract to allow this (that is in the holder of the framework agreement, such as the Department of Health) and that the framework agreement complies with the OJEU and the NHS Walsall rules for tenders. The EU rules for tendering state that framework agreements should be for no longer than four years in duration. 
The procurement route follows the Open Competition route with the exception that the process is with a selected group of suppliers (either through a framework agreement or through an advertisement/register of interest on the NHS Walsall Supplier Registry.
Willing Provider
EU regulations and tendering requirements do not apply to Willing Provider Agreements. Guidance on Willing Provider agreements from the November 2006 Department of Health report “Practice Based Commissioning Practical Implementation Guide” indicates that the Willing provider procurement route is used to create the principles of free choice of supplier for patients and opportunity for any willing provider to supply services (if they are licensed to do so). The Willing provider route provides a local approval process, which encourages competition from a large number of suppliers. 

Although competitive tendering may not be required for the willing provider route, in that there is not a price competition, there still needs to be a process to decide which suppliers should be included within the willing provider list.  This process will involve all opportunities being advertised on Supply2health and the Trust website, as a minimum, and inviting applicants to complete a Qualification Questionnaire/Application form.  Once applications are received they will be put through NHS Walsall’s accreditation process which we have commenced using.  The accreditation process will determine whether the applicant meets the eligibility to deliver the service.  If the application meets the eligibility criteria then they applicant will be added to the choice menu for patients.  When setting up a willing provider list, a contract comes into being only once activity commences with each supplier and there will need to be a form of contract to cover this contractual relationship. 

The “any willing provider” approach is radically different to the traditional tendering route and a more powerful model than simply making arrangements with existing providers to work differently, which would not necessarily be able to demonstrate best value. Under this new approach providers are invited to agree contracts with NHS Walsall to perform work without any activity or financial guarantees. This means there is an element of risk on the provider’s part in establishing the infrastructure of the service (such as investing in equipment and buildings) without any guarantee of income to pay for these costs.

In the future it may be the case that national tariffs are set for all procedures – specialist and primary care procedures - and that national quality standards and service specifications apply. This is not yet the case and so NHS Walsall will need to be clear about the quality standards and the service specification as well as having to negotiate the cost for each service within this type of contract.  NHS Walsall may also choose to establish its own tariffs for new services where no national tariff has been set, in order to facilitate the “any willing provider” approach. 

Within the Willing Provider model there are no guarantees of volume or payment in any contract given. Providers are required to meet the national minimum criteria as set out by the Healthcare Commission and must be listed on the NHS Walsall Supplier Register. 

· Based upon the criteria set out in the body of this Policy NHS Walsall will agree with Practice based Commissioners which pathways and/elements within them will be designated “Any Willing” and “Willing” provider services.

· The request for Willing Providers will be advertised, ensuring as full a response as possible, stating that no volume or payment is guaranteed.

· Suppliers will need to meet a minimum set of criteria that will be listed on the NHS Walsall scheme Memorandum of Information (MOI).

· No tender is submitted however a contract is entered into should a supplier be selected and provide a service. 

· All suppliers will need to be accredited Health Care Providers.

· NHS Walsall has established a formal process to accredit providers fro the provision of specific services, where the current national regulatory framework need to be supplemented.

· Patient choice and GP’s create referrals that can be met from Suppliers on the Register.
Preferred Provider

There will be many occasions where competition simply is not appropriate – for example for acute emergency or ambulance services that are a large and vital part of the NHS. 

There will be some areas where competition is necessary – for example in elective operations where patients are choosing which hospital to attend; where NHS Walsall wants to commission new services; or where significant provider failure necessitates the need to look for a new supplier. 

But there will also be occasions where collaboration or coordination is essential – for example in designing new pathways, ensuring smooth patient handover, enabling sustainability of services, or coordinating training. 

NHS Walsall already has many preferred supplier relationships – both with existing acute and mental health NHS providers as well as at a local level with many primary care practitioners.  NHS Walsall will through its service reviews consider whether services retain their preferred supplier status. 

In exchange for that preferred supplier status, NHS Walsall should expect from its suppliers:

· Transparency (access to information, particularly on productivity and sharing good & bad practice)

· Resources (contribution to systems redesign)

· Timeliness (of information provision, performance reporting)

· Communications (joint communications on strategic issues, NHS code of conduct)

· Responsiveness (evidence of improved patient experience)

· Efficiency (evidence of improved value for money)

· Continual improvement (evidence of year-on-year improvements in service quality) 

Spot Purchasing

There will remain the need to spot-purchase for particular individual patient needs or for urgency of placement requirements at various times.  

These transaction will be Governed by the NHS Walsall Standing Financial Orders. It may be appropriate for, the usual competitive tender process to be waived for exceptional circumstances   It will be expected however that these contracts will undergo the same best value reviews and potential tendering over time to ensure that NHS Walsall is receiving value out of the contract and the supplier is fit for purpose and signed up to the continuing improvement programme and same commitment as all NHS Walsall providers.  

“Spot purchasing” is primarily that activity which in accordance with SFI’s comes under “informal quotations” i.e. expenditure is under £10k.

Appendix 5

WORKFORCE CONSIDERATIONS IN TENDER PROCESSES

An important element of the tender process will be for NHS Walsall to be assured that potential suppliers have a Workforce Strategy in place.  This will support NHS Walsall decision making on procurement by enabling a risk assessment approach to patient safety and service failure arising from workforce issues and Value for Money. 

TUPE

On 6 April 2006, the revised Transfer of Undertakings Protection of Employment) regulations came into force.  These Regulations provide employment rights to employees when their employer changes as a result of an undertaking.  For tenders, TUPE provides that a relevant transfer will apply where there is a service provision change.  This is where a contract is assigned to a new contractor on subsequent re-tendering.  The application of TUPE to an outsourcing situation will mean:

· The employees of the old service provider who carry out the services will transfer automatically to the new service provider;

· The new service provider takes on all those employees and inherits all rights, liabilities and obligations in respect to those employees;

· There is protection for those employees against dismissal in connection with the transfer and changing terms and conditions of employment in connection with the transfer;

· There is an obligation on the old service provider to provide the new service provider with prescribed employee liability information

NHS bodies are also bound to follow government guidance when they are dealing with the transfer of staff to the private sector.  This guidance is contained in the Cabinet Office Statement of Practice 2000/2007 and the Code of Practice 2004.

These documents mean that, where a transfer situation applies, NHS Walsall will place additional obligations on the supplier over and above the normal requirements of TUPE.  For example, the supplier will have to provide a pension scheme that replicates the benefits given by the NHS pension scheme and there will be demands aimed to avoid the emergence of a “two tier workforce”.  The affected employees would include:

a) Those individuals who are to be transferred

b) Their colleagues in the transferor employer who will not transfer but whose jobs might be affected by the transfer; or

c) Their new colleagues in employment with the new employer whose jobs might be affected by the transfer.

Adequate time is required in the tender process for staff consultation and to ensure compliance with the TUPE regulations.

The issue of the application of TUPE will be built into procurement processes by NHS Walsall procurement specialist. This may apply to some contracts which are changing from one supplier to another (or from in-house to external supplier or vice versa). The onus is on the bidding suppliers to determine if TUPE applies and not on NHS Walsall.

Appendix 6
CONTRACTING PROCESS
The result of all review and procurement processes will be the agreement of a formal contract.  Standard contracts are being developed across the NHS for the majority of service and where appropriate NHS Walsall will develop common contracts in partnership with the Local Authority to ensure consistency and also enable the opportunity to jointly review and contract with suppliers for service areas where both health and social services are involved. 

The Department of Health released a standard contract for acute services in December 2006, which has been introduced for all acute providers for the 2008/09 – 2010/11 timeframe.  The Department of Health has also released a standard contract for both Mental Health and Community services for use from 2009/10 onwards.  Where appropriate standard format contracts (such as PMS) which are available via the DH or other bodies will be used wherever they are available.
Each contract will usually be for a three-year period with clear metrics for service improvements and performance. The exact contract period should be determined according to the nature of each contract, the market place.
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Small scale developments in


Primary Care


Neighbourhood Services


Local Voluntary Sector Innovation and Small Scale Pilots


Small scale developments that will be evaluated before longer term procurement process is agreed








Likely to be subject to competitive tendering process





Aligned with NHS Walsall commissioning priorities


Transparent NHS Walsall/PBC decision making processes


Subject to year round planning processes and resource allocation process.


Likely to be dealt with via variations to existing contracts





Aligned with NHS Walsall commissioning priorities


Delegated responsibility. Some responsibility will be delegated to the programme and PBC cluster level.


Agreed ring fenced resources


Scrutiny via PBC /PCT Governance processes.








Fully transparent and robust procurement.


Ensure that NHS Walsall decisions can sustain external scrutiny and the possibility of challenge from alternative providers


 





Ensure approval through Corporate NHS Walsall/PBC Governance processes.





Light touch


Provide delegated responsibility





CHALLENGE





Can a competitive exercise give us better value?





Can we bring market-like


Pressure to bear on the provider?





Should we be doing this?


Are we doing it the right way?





Source: Centre for Local and Regional Government Research, Cardiff University/Audit Commission





CONTESTABILITY





COMPETITION





Extensions to existing Services


Redesign of existing Services


New services that are integral to an integrated care pathway  and where there is an agreed preferred provider








New service with moderate to high values. E.g. EU Threshold.


Services that have been subject to review and where competition will drive service improvements


Larger scale investments in new services Extensions to existing Services





Ensuring That the Complexity of the Procurement Processes are Proportionate to the Types of Services Commissioned





Type of Development





Guide to Process





AIMS OF GOVERNANCE PROCESSES 
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